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Please Direct All Correspondence to Customer Number 20995 

PRE- APPEAL BRIEF REQUEST FOR REVIEW 

Appellant : Lonky, Neal 
App.No : 10/677,848 
Filed : October 2, 2003 

For : VACUUM INSTRUMENT FOR 

SLOWING OR ARRESTING THE 

FLOW OF BLOOD 
Examiner : Melanie Hand 

Art Unit : 3761 



Mail Stop AF 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Dear Sir: 

Appellant requests review of the final rejection of July 23, 2009 in the above-identified 
application. No amendments are being filed with this request. 

Enclosed with this Request is a Notice of Appeal. 

REASONS FOR REQUEST 

Review of the above-identified application is requested for the following reasons: 

A. Claims 1, 3, 4, and 6 are not properly rejected under 35 U.S.C. § 102(b) because 
Argenta, et al. (U.S. 5,636,643) do not teach all of the elements of the claimed 
invention. 

Argenta does not teach applying a vacuum to an (active) bleeding site and maintaining the 
vacuum until the bleeding is stopped or slowed (present claim 1). 

Support for the language of claim 1 and for Appellant's interpretation of the language is 
found in the Response filed April 15, 2009 at page 4, paragraphs 2 and 3 under the header 
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"Rejection under 35 U.S.C. § 102(b)" and in the Amendment filed April 30, 2008 with the 
Request for Continued Examination at page 5, first 4 paragraphs under the header "Rejection 
under 35 U.S.C. § 102(b)". 

The Examiner in the Office Action of 7/23/09 states that she does not distinguish between 
an "active" bleeding site and a bleeding site as the word "active" does not appear in the 
specification at all. 

While there may not be explicit support for "active" bleeding site, there is clearly implied 
support (See Response filed April 15, 2009 at page 4, paragraphs 2 and 3 under the header 
"Rejection under 35 U.S.C. § 102(b)"), The claimed invention is a method directed to treatment 
of bleeding with the expressed purpose of "curtailing bloodflow" (present specification, page 12, 
line 29). Accordingly, the bleeding site must be "active" or there would be no bloodflow coming 
out of the site. 

In contrast, Argenta, et al. is directed to treatment of a wound. Of course, in general, the 
term "wound" may include a bleeding site. However, the method of Argenta, et al. teaches 
avoidance of treatment of any site that is actually bleeding (see discussion in the Response of 
April 15, 2009, pages 4-5, bridging paragraph). As Argenta, et al. teach removal of the vacuum 
from the wound if bleeding commences, it follows that Argenta, et al. would never "positioning] 
the opening of a vacuum cup over said active bleeding site" as per claim 1 . 

Argenta, et al. do not teach "releasing the vacuum upon slowing or arresting the flow" (claim 1) 

While this language is found in claim 1, the Examiner states that it is not clear whether 
Appellant refers to claims 6 or 7. In clarification, claim 1 states that the flow is "slow[ed] or 
arrest[ed]". Claim 6 is a dependent claim directed to the situation in which the vacuum is 
released when the flow has slowed. Claim 7 is a dependent claim directed to an immediate 
release of the vacuum, regardless if the flow has completely stopped or just slowed down. 
Claims 6 and 7 were added with the Amendment filed April 30, 2008 with the Request for 
Continued Examination and support for the claims is discussed in that paper at pages 5-6 
bridging paragraph. 

The Office Action states that "the vacuum can be applied intermittently until the wound 
is closed as is disclosed by Argenta" (Final Office Action, page 2, item 2, lines 13-14). While 
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this may be true, carrying out such intermittent application of vacuum is contraindicated by the 
presently pending claims. The claims require that the vacuum be maintained "until the flow of 
blood has arrested or slowed" and that the vacuum be released "upon slowing or arresting the 
flow". The intermittent vacuum described by Argenta would release the vacuum without regard 
to any flow of blood. 

As discussed in the Response of April 15, 2009, at page 5, first full paragraph, the timing 
for the application of the vacuum to the wound site of Argenta, et al. has nothing to do with 
bleeding. Instead, Argenta, et al. recommend application of the vacuum for at least 12 hours 
which may be extended to days. In contrast, the present method teaches that the vacuum is 
stopped when the bleeding has slowed or stopped. See also Amendment filed April 30, 2008 
with the Request for Continued Examination, page 6, paragraph 3-4. Argenta, et al. provide no 
indication or teaching that vacuum should be applied when a wound is bleeding or that the 
vacuum should be released when that bleeding slows or stops. Accordingly, Argenta, et al. 
cannot anticipate the present claims. 

B. Claims 1 and 3-7 are nonobvious under 35 U.S.C. § 103(a) over Argenta (U.S. 
5.636,643V 

Argenta, et al. would have no reason to apply a vacuum to a bleeding wound site 

See arguments, page 5, second full paragraph of Response of April 15, 2009. 

Argenta, et al. teach away from the claimed invention 

Example 9 of Argenta, et al. teaches away from the claimed invention (see Response of 
April 15, 2009, page 5, last two paragraphs to page 6, first full paragraph; Amendment filed 
April 30, 2008 with the Request for Continued Examination, page 6, last 2 paragraphs to page 7). 
The Examiner counters that Example 9 is not a teaching away in view of the broader disclosure. 
However, even the broader disclosure does not suggest the claimed invention. Argenta, et al. 
teach that if bleeding occurs, the vacuum should be shut off, not on (see col. 8, lines 27-40, and 
particularly lines 31-34 of Argenta). Appellant has argued that the disclosure generally teaches 
away from the claimed invention, not just Example 9 (see Amendment filed April 30, 2008 with 
the Request for Continued Examination at page 6, 2 nd full paragraph). As Example 9 quite 
clearly teaches away from the claimed invention, this adds weight to Appellant's interpretation 
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of the broader disclosure of Argenta, et al. as being unrelated to stopping or slowing blood flow 
as argued above, contrary to the Examiner's position. Based upon the disclosure of Argenta, et 
al taken as a whole, one of ordinary skill in the art would not apply a vacuum to a bleeding site 
to stop or slow blood flow. 

Conclusion 

Argenta, et al. teach none of "positioning. . .a vacuum cup over said active bleeding site" 
or "maintaining said vacuum until the flow of blood has arrested or slowed" or "releasing the 
vacuum upon slowing or arresting the flow" as claimed. Argenta, et al. teach none of the 
claimed method steps and, in fact, teach away from the claimed invention. 

In view of the foregoing arguments, Appellant respectfully requests that the rejection of 
these claims be withdrawn. 

Please charge any additional fees, including any fees for additional extension of time, or 
credit overpayment to Deposit Account No. 11-1410. 

Respectfully submitted, 

Knobbe, Martens, Olson & Bear, LLP 



Dated:. 




Daniel E. Altaian 
Registration No. 34,1 15 
Agent of Record 
Customer No. 20,995 
(949) 760-0404 
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